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INTRODUCTION 

Plaintiff, James R. Stryzpek, challenges the National Security Agency's ("NSA" 

006, the National Security Agency ("NSA" or "Agency"), in its Motion to Dismiss in 
art n h Alternative, for Summary Judgment in Part, submitted a declaration from 
f rm D or of Policy, Louis F. Giles, defending its determination that it had 



immaryjudgment. Accordingly, the NSA is providing a sup) 



ily specific detail; demonstrate tliat the information withheld 
claimed exemptions; and show that the justifications are not 



ARGUIMEINT 
J) FOR SUMMARY JUDGMENT 

Summary judgment is the proceduial vehicle by which most FOIA 



v.Dep't of State, 347 U.S. App. 
D C 235, 257 F 3d 828, 833 (D.C. Cir. 2001)). 

(1985) Generally, the primary goal of the PA "is to allow mdividuals on whom 



disclosure, and they provide statutory exemptions from disclosure. See 5 U.S.C. § 552(b) 
(FOIA); 5 U.S.C. §552a(k) (PA). 

exemption claimed is appropriate. See 5 U.S.C. § 552(a)(4)(B) (FOIA); 5 U.S.C. 
§552a(g)(2)(A) (PA). An agency may meet its burden by submitting a reasonably 

viewed in the light most favorable to the nonmovant, that there are no genuine issues of 
material fact and that the agency is entitled to judgment as a matter of law. Fed. R. Civ. 
P. 56(c); see Celotex Corp. v. Catrett. 477 U.S. 317, 322-23 (1986); Greene v. Dalton . 



isclosute with reasonably specific detail; 



(9th Cir. 1992); Military Audit Project v. Casey . 211 U.S. App. D.C. i; 
38 (D.C. Cir.1981). Howeyer, in determining whether an agency's clain 




(quoting Krnsv Dept. of JusI 



decrypting Mr Pellicano's computer as suggested by Plaintiff for the first time in his 

13292, 68 Fed. Reg. 153 15 (Mar. 25, 2003) (hereinafter "E.O. 12958, as amended") and 
thus exempt from disclosure pursuant to FOIA Exemption One, 5 U.S.C. § 552(b)(1). 
Further, acknowledging the existence or non-existence of this requested infoimation is 
precluded by federal statute. Section 6 of the National Security Agency Act of 1959, Pub. 
L. No. 86-36, § 6, 73 Stat. 63, 64, codified at 50 U.S.C. § 402 note, and thus is exempt 
from disclosure pursuant to FOIA Exemption Three, 5 U.S.C. § 552(b)(3). 
B. NSA'S SEARCH WAS ADEQUATE 
To obtain simnnary judgment on the issue of the adequacy of the records search, 
an agency must show that "viewing the facts in the light most favorable to the requester, 

r.l994) (citing Weisbergv. Dept. 



85 (D.C. Cir.1984)) (in 



Z„ 116 F. Supp. 2d 1, 8 (D.D.C. 2000) (citing Shaw v. Dent, of Slate . 559 F.Supp. 
)3, 1057 (D.D.C. 1 983)'): see also Meeropol v. Meese. 790 F.2d 942, 952-53 (D.C. Ci 
i6) ("[i]t would be unreasonable to expect even the most exhaustive search to uncove 
■ry file"); Judicial Watch v. Rossotti . 285 F. Supp. 2d 17, 26 (D.D.C. 2003) (Collyer, 



a Court is to evaluate the adequacy of 



ive judgment and expertise" and is "hardly an area in whic 



76 (D.C. Cir. 2002)). Thus, there is no "bright-lme set of steps for any a 



." Id, (quoting Truitt v. Dept. of State . 8^ 



NSA has conducted an appropriate search in this case. Plaintiff sought records 
from Anthony Pellicano that pertain to him or Federal Security Inc. Giles Decl., Exh. 1 . 
Plaintiff provided no other infonnation with his FOIA request. Given NSA's two-fold 



Siers Declaration ("Decl."), 1[1|4-( 



Plaintiff filed a civil action betoie he even received NSA's response to his FOL' 
and thus did not exhaust his administrative remedies Additionally, Plaintiff ne^ 



I regarding whether the NSA assisted the FBI in allegedly decrypting 



an for summary judgment, tht 



information based on the first exemption of the FOIA. 

(1) Standards Governing FOIA Exemption (b)(1) 

FOIA Exemption (b)(1) protects records that are: (1) specifically authorize 

under criteria established by an Executive Order to be kept secret in the interest of 

national defense or foreign policy, and (2) are in fact properly classified pursuant t 

Executive Order. See 5 U.S.C. § 552 (b)(1). Section 1.2(a)(4) of E.O. 12958, as 






1 at 29. The issue for the Court is whether "on the whole record, the Agency's 
It objectively survives the test of reasoimbleness, good faith, specificity and 
lity in the field of foreign intelhgence in which [the agency] is expert and has 
en by Congress a special role." Gardels . 689 F.2d at 1 105. Although the agenc 
: burden of provmg its claim for exemption, see 5 U.S.C. § 552(a)(4)(B); Millet 



Project . 656 F.2d at 738; see also Enviri 
73, 84 (1973) (FOIA is not intended "to 



90 (D.C. Cir. 1974) ("The districi 



ce Agency . 319 F.3d 546, 548 (D.C. Cir. 2003) (criticizing distric 
t classification decision," thereby erroneously withholding deferei 




assisted the FBI in an alleged decryption effort is rooted in FOIA Exemptions (b)(1) an. 
(b)(3). Siers Unclassified Decl., 7, 9-15. Because of the highly classified nature of 
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lelusions about NS 






which cryptologic 


omplexaitdv 




!y to break. Forexa 


lere to admit 


publicly tha: 
















e only that 








inference that Nl 


ryptologio as 








cytologic 




.ploit"a;.d 


it could all 





use damage to the national security. Siers Decl. H 11 ; see f 

04 (describing the dangers of accumulated information that might 



of NSA's assistance to the FBI in this alleged decryption effort is a currently and 
properly classified matter in accordance with Executive Order 12958, as amended. 
People for die American Way, 462 F.Supp. 2d at 31-32; Marrero v. U.S. Dept. of Justi 
622 F .Supp. 51, 53 (D.D.C. 1985) (upholding, under Exemption (b)(1), agency decisi 



refusing to confirm or deny whether particular individuals were the target of surveillance 

D. NSA Properly Issued a Glomar Response Based on FOIA Exemption (b)(3). 
(1) Standards Governing Exemption (b)(3) 

Exemption (b)(3), which is set forth at 5 U.S.C. § 552(b)(3), is intended to protect 

warrants special protection. Thus, FOIA "does not apply to matters that are - . . . 






(D.C. Cir. 1996). 
(2) NSA properly invoked FOIA Exempdon (b)(3) in providing a Glomar response 

The fact of the existence or nonexistence of NSA's assistance to the FBI m an 
alleged decryption effort of Mr. Pellicano's computer is also protected from disclosure b; 
federal statute and, thus, properly withheld under Exemption (b)(3). Siers Decl. 1 15. 
Acknowledgmg the existence or nonexistence of NSA's assistance to law enforcement in 



information plaintiff requested under FOIA Exemption (b)(3). S 



CONCLUSION 



;rly in responding to the plaintiffs FOIA/PA request. As a result, the NS 
ed to summary judgment pursuant to Federal Rule of Civil Procedure 56, 
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